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SUMMARY:  This  rule  adds  a  new 
Subpart  V  to  the  administrative  proce¬ 
dure  regulations  of  the  Department  of 
Elnergy  (DOE).  It  establishes  special 
procedures  providing  for  the  distribu¬ 
tion  of  refunds  paid  by  firms  subject 
to  the  DOE  regiilatory  program  when 
those  payments  are  required  pursuant 
to  a  remedial  order,  remedial  order  for 
immediate  compliance,  order  of  disal¬ 
lowance,  or  consent  order.  The  special 
pr(x:edures  may  be  invoked  when  the 
DOE  is  unable  to  readily  ascertain  the 
identity  of  the  persons  injured  by  an 
overcharge  or  the  amoimt  of  the  re¬ 
funds  due  such  persons. 

EFFECTIVE  DATE:  February  9,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

George  B.  Breznay,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  De¬ 
partment  of  Ekiergy,  2000  M  Street, 
N.W.,  Room  8014,  Washington,  D.C. 
20461,  Telephone:  (202)  254-9681. 
Gayntll  C.  Methvin,  Deputy  General 
Counsel  for  Enforcement  and  Litiga¬ 
tion,  Office  of  General  Counsel,  De¬ 
partment  of  Energy,  1200  Pennsylva¬ 
nia  Avenue,  N.W.,  Washington,  D.C. 
20461,  Telephone:  (202)  633-9199. 

SUPPLEMENTARY  INFORMATION: 

I.  BACKGROUND 

II.  DISCUSSION  OP  COMMENTS 

A.  Authority  to  Promulgate  Refund  Regu¬ 
lations 

B.  Payment  of  Refunds  to  the  United 
States  Treasury 

C.  Affiliated  Entities 

D.  The  Use  of  Presumptions 

E.  Expenses  Incurred  in  Administering  a 
Refund  Proceeding 

F.  Methods  of  Guaranteeing  Payment  of 
Funds 

G.  Applications  for  Refunds  on  Behalf  of 
a  Class 

H.  Is-sucs  Not  Directly  Related  to  the  Spe¬ 
cial  Rt  uind  Regulatiors 

I.  Background 

On  November  15,  1978  the  DOE  pub¬ 
lished  a  oroposed  rule  that  would  add 
a  ne  .v  subpart.  Subpart  V.  to  Part  205 
of  T.ile  10  of  the  Code  of  Federal  Reg¬ 
ulations,  the  DOE  procedural  regula¬ 
tion  43  FR  53,256  (1978).  The  new 
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subpart  provides  a  general  framework 
pursuant  to  which  the  DOE  Office  of 
Hearings  and  Appeals  may  order  re¬ 
funds  to  be  made  to  injured  persons 
from  funds  remitted  by  regulated 
firms  in  connection  with  certain  en¬ 
forcement  proceedings.  A  proceeding 
under  this  subpart  would  be  initiated 
by  the  filing  of  a  petition  for  the  im¬ 
plementation  of  special  refund  proce¬ 
dures  by  the  DOE  Office  of  Special 
Counsel,  the  DOE  Office  of  Enforce¬ 
ment  or  any  other  DOE  enforcement 
official.  Special  procedures  could  then 
be  implemented  if  (i)  the  DOE  had 
issued  a  final  remedial  order,  remedial 
order  for  immediate  compliance  or 
order  of  disallowance  finding  that  an 
overcharge  had  occurred  or  had  en¬ 
tered  into  a  consent  order  authorizing 
the  payment  of  funds  to  persons  who 
may  have  been  overcharged,  and  (ii) 
the  DOE  enforcement  official  respon¬ 
sible  for  the  proceeding  had  been 
iinable  to  ascertain  the  identity  of  the 
particular  persons  entitled  to  refimds 
or  the  precise  amount  of  such  refunds. 

The  Federal  Register  notice  invited 
interested  persons  to  submit  written 
comments  and  to  make  oral  presenta¬ 
tions.  A  public  hearing  was  held  on 
December  12,  1978,  and  three  industry 
groups  and  two  major  petroleum  firms 
made  presentations.  Additional  writ¬ 
ten  comments  were  submitted  by  a 
total  of  23  persons.  The  commenters 
included  5  industry  groups,  14  petro¬ 
leum  firms,  a  cooperative,  a  group  of 
municipal  utilities,  the  Tennessee 
Valley  Authority,  and  the  New  York 
State  Energy  Office.  These  comments 
have  been  reviewed  and  considered  in 
preparing  final  regulations,  and  they 
are  available  for  public  inspection  in 
the  DOE  Public  Docket  Room  at  2000 
M  Street,  N.W..  Washington.  D.C.  The 
comments  and  the  changes  to  the  pro¬ 
posed  rule  made  in  response  to  the 
comments  are  discussed  below.  The 
final  rule  is  quite  similar  to  the  pro¬ 
posed  rule,  however,  and  the  explana¬ 
tion  of  the  proposed  regulations  pub¬ 
lished  in  the  Notice  of  Proposed  Rule- 
making  is  incorporated  herein  by  ref¬ 
erence. 

II.  Discussion  of  Comments 

A.  authority  to  promulgate  refund 

REGULATIONS 

A  number  of  commenters  have  ques¬ 
tioned  the  authority  of  the  Depart¬ 
ment  of  Energy  in  general,  and  of  the 
Office  of  Hearings  and  Appeals  in  par¬ 
ticular,  to  promulgate  regulations  pro¬ 
viding  for  the  distribution  of  refunds. 

The  question  of  the  authority  of  the 
Department  of  Energy  to  promulgate 
special  refund  rules  was  discussed  at 
length  in  a  decision  issued  in  a  refimd 
proceeding  concerning  a  consent  order 
issued  to  Gulf  Oil  Corporation.  See 
Office  of  Special  Counsel  for  Compli¬ 
ance,  1  DOE  Par.  82,586,  43  PTl  38,548 
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(1978).  In  that  decision  the  Dv»E  ob¬ 
served  that  under  certain  circum¬ 
stances  it  may  be  difficult  to  identify 
the  particular  persons  entitled  to  re¬ 
funds  that  a  firm  is  directed  by  the 
DOE  to  make  or  to  ascertain  the  pre¬ 
cise  amount  of  a  refund  that  such  per¬ 
sons  are  entitled  to  receive.  As  a  conse¬ 
quence,  it  was  further  noted,  the  usual 
enforcement  proceeding  mechanisms, 
which  are  designed  primarily  to  ascer¬ 
tain  only  the  existence  and  total 
amount  of  a  violation,  might  well  be 
inadequate.  If  it  were  not  able  to  iden¬ 
tify  the  persons  overcharged  and  to  as¬ 
certain  the  specific  refimd  amounts, 
the  DOE  concluded,  its  ability  to 
maintain  equitable  prices  at  all  levels 
of  distribution  in  the  petroleum  indus¬ 
try  and  to  ensure  compliance  in  the  in¬ 
dustry  with  the  DOE  regulatory  pro¬ 
gram  could  be  seriously  undermined. 
The  DOE  determined  that  a  more 
formal  and  comprehensive  procedure 
might  therefore  be  necessary  in  cer¬ 
tain  cases  to  effectuate  the  objectives 
of  its  remedial  authority.  In  the  deci¬ 
sion  referred  to,  the  DOE  described 
the  sources  of  its  authority  in  this 
regard  as  follows: 

The  authority  of  the  FEA  and  the  DOE  to 
issue  Remedial  Orders  requiring  refimds  to 
purchasers  has  been  consistently  sustained. 
Shell  Oil  Company,  3  FEA  Par.  80,545  (Jan¬ 
uary  6, 1976);  accord.  Southwestern  Explora¬ 
tion  Consultants,  Inc.,  1  DOE  Par.  80,257 
(May  9,  1978);  MacKeUar,  Inc.,  5  FEA  Par. 
80.655  (June  8.  1977).  The  basis  for  these 
holdings  was  expressed  in  Shell  Oil  Compa¬ 
ny  in  the  following  manner 

The  Congress  was  well  aware  of  the  fact 
that  the  Cost  of  Living  Council  had  issued 
remedial  orders  requiring  price  rollbacks 
and  refunds  under  the  authority  of  the  ESA 
(Economic  Stabilization  Act  of  1970,  as 
amended],  and  that  this  practice  had  been 
recognized  as  a  legitimate  exercise  of  regula¬ 
tory  authority  by  the  Federal  courts.  See, 
e.g..  University  of  Southern  California  v. 
Cost  of  Living  Council,  472  F.  2d  1065 
(T.E.C.A.  1972),  cert  denied,  410  U.S.  928 
(1973);  and.De  Rieux  v.  Five  Smiths.  Inc., 
499  F.  2d  131  (T.E.C.A.  1974).  As  the  succes¬ 
sor  to  the  Cost  of  Living  Council  with  re¬ 
spect  to  the  administration  of  price  controls 
covering  the  petroleum  industry,  the  FEO 
(and  later  the  FEA)  was  also  created  to 
meet  a  national  crisis  and  received  the  same 
broad  discretionary  powers  for  the  enforce¬ 
ment  of  price  controls.  See  Exec.  Order  No. 
11748,  3  CFR  376  (1974);  see  also  Note, 
Phase  V:  The  Cost  of  Living  Council  Recon¬ 
sidered,  62  Geo.  L.  J.  1663,  1665  (1974).  In 
enacting  the  EPAA,  the  Congress  author¬ 
ized  the  FEA  to  promulgate  a  regulatory 
program  in  order  to  ensure,  to  the  maxi¬ 
mum  extent  feasible,  that  equitable  prices 
would  be  charged  for  refined  petroleum 
products  throughout  the  United  States. 
EPAA.  Sections  4(a)  and  4(bMl). 

Shell  Oil  Company,  3  FEA  at  80,690. 

Moreover,  S^tion  7(a)  of  the  Federal 
Energy  Administration  Act  of  1974  (FEAA), 
15  U^  766(0,  expressly  authorizes  the 
FEA  Administrator  to  "promulgate  such 
rules,  regulations,  and  procedures  as  may  be 
necessary  to  carry  out  the  functions  vested 
in  him  *  *  Those  functions  include  a  di- 
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rective  to  “promote  stability  in  energy 
prices  to  the  consumer  *  *  *  [and]  prevent 
unreasonable  profits  within  various  seg¬ 
ments  of  the  energy  industry  •  •  FEL^ 
5(bK5).  15  use  764(bK5).  The  responsibil¬ 
ities  involved  also  extend  to  promulgating 
regulations  providing  for  the  "equitable  dis¬ 
tribution  of  crude  oil,  residual  fuel  oil  and 
refined  petroleum  products  at  equitable 
prices  among  all  the  regions  and  areas  of 
the  United  States  and  sectors  of  the  petro¬ 
leum  industry  •  •  Emergency  Petroleum 
Allocation  Act  of  1073,  Section  4(bMlKF). 

Pursuant  to  Section  301  of  the  Depart¬ 
ment  of  Energy  Organization  Act,  42  USC 
7151,  all  the  functions  formerly  vested  by 
law  in  the  FEA  Administrator  have  been 
transferred  to  the  Secretary  of  Energy.  The 
regulation  authorizing  the  Issuance  of  the 
Proposed  Consent  Order,  10  CFR  205.1991, 
was  promulgated  pursuant  to  that  authori¬ 
ty.  43  FR.  3995,  4001  (January  31,  1978). 
The  Proposed  Consent  Order  was  in  turn 
issued  pursuant  to  Section  205.1991  and  is 
designed  to  prevent  the  retention  of  rev¬ 
enues  by  a  party  who  allegedly  violated 
mandatory  price  regulations  and  to  compen¬ 
sate  the  customers  that  have  been  over¬ 
charged.  See  Shell  Oil  Company.  3  FEA  at 
80,691. 

Gulf  is  a  major  integrated  petroleum  firm 
engaged  in  the  production,  transimrtation, 
refining  and  marketing  of  crude  oil  and  re¬ 
fined  petroleum  products.  Gulf  sells  an  ex¬ 
tensive  schedule  of  petroleum  products. 

Since  it  is  one  of  the  largest  petroleum 
firms  in  the  United  States,  the  purchasers 
of  its  products  number  in  the  millions.  Be¬ 
cause  of  the  nature  of  the  particular  pricing 
practices  alleged  in  the  NOPD,  which  con¬ 
cern  a  fundamental  element  in  a  refiner’s 
calculation  of  maximum  permissible  prices, 
each  purchaser  of  Gulf  products  was  poten¬ 
tially  affected.  However,  the  flexibility  ac¬ 
corded  refiners  under  the  refiner  price  rule 
of  the  Mandatory  Petroleum  Regulations 
makes  it  extremely  difficult  to  allocate  spe¬ 
cific  overcharges  to  any  particular  sales 
transaction  or  to  identify  the  specific  cus¬ 
tomers  who  were  overcharged.  That  deter¬ 
mination  is  further  complicated  in  this  case 
by  the  fact  that  the  practices  in  question  oc¬ 
curred  as  long  ago  as  five  years. 

Under  these  circumstances  it  would 
appear  necessary  to  implement  an  adminis¬ 
trative  claims  procedure  in  order  to  ensure 
that  the  statutory  objectives  referred  to 
above  are  fulfilled.  It  would,  for  example,  be 
exceedingly  difficult  for  the  DOE  to  ensure 
that  prices  for  petroleum  products  are  es¬ 
tablished  in  an  equitable  manner  unless  an 
efficient  and  effective  remedy  exists  for  di¬ 
recting  refunds  to  parties  that  have  been 
overcharged.  It  would  appear  essential  to  do 
so  in  this  case  on  the  basis  of  a  special  claim 
procedure  because  of  the  difficulties  dis¬ 
cussed  above  which  a  particular  claimant 
would  otherwise  experience  in  establishing 
the  amount  of  overcharges  that  should 
properly  be  attributable  to  a  purchase  that 
he  made.  In  other  words,  even  though  it  is 
very  likely  that  overcharges  occurred,  the 
discretion  which  Gulf  possessed  as  to  the 
manner  in  which  it  could  determine  its 
prices  makes  it  very  unlikely  that  any  par¬ 
ticular  claimant  could  prove  the  nature  and 
extent  of  its  direct  injuries.  Unless  a  special 
claims  procedure  is  adopted,  there  would 
appear  to  be  little  likelihood  that  individual 
purchasers  and  consumers  would  be  able  to 
obtain  refunds.  This  situation  would  occur 
despite  the  fact  that  purchasers  and  con- 
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sumers  as  a  class  are  entitled  to  refunds.  In 
view  of  these  considerations  we  have  con¬ 
cluded  that  the  statutory  provisions  re¬ 
ferred  to  above  provide  implicit  authority 
for  the  DOE  to  implement  an  adi.ilnistra- 
tive  claims  procedure  under  the  facts  pre¬ 
sented  in  this  case. 

Morever,  even  aside  from  this  authority 
which  derives  from  the  statutory  objectives 
which  the  DOE  has  been  directed  to  fulfill, 
other  recently  enacted  statutory  provisions 
would  appear  to  provide  an  even  more  direct 
expression  of  the  Secretary’s  authority  to 
establish  and  administer  a  claims  procedure. 
Section  644  of  the  Department  of  Energy 
Organization  Act  (DEOA),  42  USC  7254,  au¬ 
thorizes  the  Secretary  to  “prescribe  such 
procedural  and  administrative  rules  and  reg¬ 
ulations  as  he  may  deem  necessary  or  ap¬ 
propriate  to  administer  and  manage  the 
functions  now  or  hereafter  vested  in  him.” 
’Those  functions  certainly  encompass  the 
statutory  objectives  discussed  above  of  en¬ 
suring  that  equitable  prices  are  charged  to 
consumers  and  to  all  sectors  of  the  petro- 
leiun  industry.  The  Secretary  may  in  turn 
delegate  the  promulgation  of  procedures  or 
rules  for  doing  so  to  the  Office  of  Hearings 
and  Appeals.  DEOA,  Section  642,  42  USC 
7252. 

Office  of  Special  Counsel  for  Compli¬ 
ance,  1  I^E  at  85,274-75,  43  FR  at 
38,549-50. 

For  the  reasons  stated  in  the  deci¬ 
sion  quoted  above,  we  have  concluded 
that  the  Department  of  Energy  has,  as 
part  of  its  general  remedial  authority, 
statutory  authority  to  implement  spe¬ 
cial  refund  procedures  in  appropriate 
cases. 

Another  point  made  in  several  of  the 
written  and  oral  comments  pertained 
to  the  specific  authority  of  the  Office 
of  Hearings  and  Appeals  to  promul¬ 
gate  special  refund  regulations.  These 
commenters  maintained  that  the  pro¬ 
posed  regulations  were  not  merely  pro¬ 
cedural  regulations,  but  instead  con¬ 
tained  substantive  rules,  which  the 
Office  of  Hearings  and  Appeals  has 
not  been  delegated  authority  to  pro¬ 
mulgate. 

We  do  not  agree  with  this  position. 
The  special  refund  regulations  are  de¬ 
signed  only  to  establish  a  procedural 
mechanism  in  a  particular  type  of  en¬ 
forcement  proceeding.  The  DOE’S  au¬ 
thority  to  require  refunds  is  not  in 
doubt,  and  the  Office  of  Hearings  and 
Appeals  has  already  adopted  similar 
procedural  rules  on  a  case-by-case 
basis  in  proceedings  where  the  Office 
of  Enforcement  was  unable  to  fashion 
a  remedy  sufficient  to  accomplish  the 
objectives  of  the  enforcement  proceed¬ 
ing.  See,  e.g.  Office  of  Special  Counsel 
for  Compliance,  1  E>OE  at  85,279-82; 
Qetty  OU  Co.,  1  DOE  Par.  80,102 
(1977)  (payments  ordered  to  the 
United  States  Treasury);  Gulf  Oil 
Corp.,  3  FEA  Par.  85,013  (1976)  (or¬ 
dered  establishment  of  escrow  ac¬ 
count).  The  general  refund  regulations 
do  not  prescribe  any  new  substantive 
criteria  for  determining  when  a  viola¬ 
tion  of  regulatory  requirements  has 
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occurred.  Rather,  they  establish  a  gen¬ 
eral  pr(x;edural  framework  within 
which  the  DOE  may  determine  the 
manner  in  which  applications  for  re¬ 
funds  should  be  submitted  and  the 
data  that  they  should  contain.  The 
regulations  contemplate  that  in  each 
case  the  Office  of  Hearings  and  Ap¬ 
peals  will  conduct  an  adjudicatory  pro 
ceeding  and  issue  an  order  establishing 
specific  procedures  and  standards  on 
the  basis  of  the  circumstances  present 
in  the  particular  case. 

In  any  event,  the  objections  on  this 
ground  have  no  basis  since  the  Office 
of  Hearings  and  Appeals  has  been  del¬ 
egated  specific  authority  to  promul¬ 
gate  substantive  rules  in  this  area.  The 
commenters  are  (»rrect  in  pointing 
out  that  Paragraph  15  of  Delegation 
Order  No.  0204-24.  the  general  delega 
tion  of  authority  from  the  Secretary 
of  Energy  to  the  Director  of  the  Office 
of  Hearings  and  Appeals,  refers  only 
to  authority  to  promulgate  regulations 
of  a  procedural  native.  Paragraph  14 
of  that  Order,  however,  specifies  that 
additional  authority  may  be  conferred 
from  time  to  time.  Pursuant  to  Para¬ 
graph  14  of  the  Office  of  Hearings  and 
Appeals  Delegation  Order,  the  Acting 
Secretary  issued  a  memorandum  order 
on  November  2,  1978,  authorizing  thr 
Director  of  the  Office  of  Hearings  and 
Appeals: 

to  exercise  the  authority  of  the  Secretary  to 
issue  rules  pursuant  to  which: 

(1)  the  persons  entitled  to  refimds  speci¬ 
fied  in  a  Remedial  Order.  Proposed  Consent 
Order  or  Consent  Order  are  identified  and 
the  amount  of  the  appropriate  refunds  arc 
ascertained;  and 

(2)  the  refunds  specified  are  distributed. 

[’The  Dirc'‘tor  is]  further  authorized  to 

adopt  and  administer  a  procedure  for  adju¬ 
dicating  claims  to  funds  made  available  to 
the  Departmoit  of  Energy  as  a  result  of  en¬ 
forcement  actions.  ’These  adjudications  may 
occur  on  an  od  hoc  basis  or  pursuant  to  the 
general  rules  described  above.  In  the  course 
of  administering  the  claims  procedure  [the 
Director]  may  take  the  measures  [he 
deems]  necessary  or  appropriate  to  reach 
equitable  results  in  an  expeditious  manner. 

The  Office  of  Hearings  and  Appeals 
has,  then,  with  regard  to  refunds  or¬ 
dered  in  enforcement  proceedings, 
been  delegated  the  authority  of  the 
Secretary  to  issue  rules  governing  all 
the  stages  of  the  refund  process.  This 
broad  delegation  includes  the  power  to 
promulgate  substantive  rules  in  order 
to  ensure  that  the  procedure  operates 
in  a  fair  and  efficient  manner. 

B.  PATMEMT  OF  REFUNDS  TO  THE  UNITED 
STATES  TREASURY 

Several  commenters  have  claimed 
that  the  DOE  has  no  authority  to  re¬ 
quire  the  payment  of  refunds  to  the 
United  States  Treasury.  Others  have 
objected  to  that  provision  of  the  pro¬ 
posed  regulations  on  other  grounds. 
The  view  was  expressed  that  the  pay- 
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ment  of  refunds  to  the  United  States 
Treasury  would  unfairly-  expose  a  firm 
subject  to  the  DOE’s  jurisdiction  to 
double  liability. 

The  commenters  point  out  that  a 
person  who  alleges  that  he  has  been 
injured  as  a  result  of  an  overcharge 
could  decide  to  file  an  action  in  court 
under  Section  210  of  the  Economic 
Stabilization  Act  of  1970  (ESA).  Pub. 
L.  92-210,  rather  than  an  application 
for  refund  under  the  DOE  administra¬ 
tive  process.  Because  the  amount  spec¬ 
ified  in  the  DOE  compliance  order 
would  not  be  subject  to  claims  in  the 
administrative  process  from  persons 
electing  to  pursue  their  remedies 
solely  in  court  actions,  the  amount  re¬ 
funded  to  overcharged  purchasers 
could  be  less  than  the  total  amount  of 
ihe  refund  obligation.  The  excess 
amount  could,  the  commenters  indi¬ 
cate,  be  remitted  to  the  United  States 
Treasury.  However,  if  the  firm  was  at 
the  same  time  unsuccessful  in  defend¬ 
ing  the  lawsuit  brought  against  it  for 
the  same  violation  that  led  to  the 
refimd  prcx^iu^,  it  would  have  to 
remit  the  overcharge  involved  to  its 
purchaser  in  the  judicial  proceeding. 
Since  the  firm  involved  could  not  re¬ 
trieve  the  funds  that  had  already  been 
deposited  in  the  United  States  Treas¬ 
ury  to  meet  the  court  judgment,  it 
would  be  subject  to  a  double  liability. 

Other  commenters  have  also  main¬ 
tained  that  refunds  paid  to  the  Treas¬ 
ury  would  constitute  a  civil  penalty 
that  has  not  been  authorized  by  stat¬ 
ute.  Finally,  one  commenter  argued 
that  such  payments  could  not  be  ap¬ 
proved  for  violations  occurring  before 
final  promulgation  of  the  refund  regu¬ 
lations,  because  to  do  so  would  be  to 
impose  retroactively  a  new-  remedy 
that  could  injure  the  regulated  per¬ 
sons  by  subjecting  them  to  the  type  of 
additional  liability  already  mentioned. 

It  should  first  be  noted  that  the  reg¬ 
ulations  do  not  require  all  or  any  por¬ 
tion  of  the  refunds  to  be  paid  to  the 
Treasury.  That  particular  remedy  is 
only  one  of  the  methods  permitted 
under  the  regulations,  and  moreover, 
the  double  liability  problem  to  which 
the  commenters  refer  could  be  avoided 
in  cases  in  which  payments  may  ulti¬ 
mately  be  made  to  the  Treasury 
simply  by  delaying  payment  of  all  re¬ 
funds  until  the  period  in  which  court 
actions  can  be  initiated  based  on  the 
pertinent  violation  has  ended.  At  that 
time  the  outcome  of  all  pending  court 
actions  would  be  known  and  special  ar¬ 
rangements  could  be  made  to  reim¬ 
burse  the  defendant  firm  for  court 
judgments.  Thus,  a  firm  subject  to  a 
DOE  compliance  order  would  not  have 
to  compensate  injured  persons  twice 
for  the  same  violation.  The  amount  of 
any  administrative  refunds  made  to 
persons  who  also  initiate  civil  actions 
under  Section  210  of  the  ESA  would. 


of  course,  be  applied  to  reduce  the 
amoimt  of  their  injuries  and  any  sub¬ 
sequent  court  judgment  in  their  favor, 
thereby  eliminating  the  possibility  of 
double  liability. 

The  commenters  taking  the  position 
that  payment  of  refunds  to  the  Treas¬ 
ury  would  constitute  a  civil  penalty 
appeared  to  confuse  the  refunds  ac¬ 
corded  to  overcharged  purchasers 
under  these  regulations  with  statutory 
provisions  that  permit  a  court  to 
assess  penalties  in  addition  to  over¬ 
charges.  The  refunds  contemplated  in 
these  regulations  involve  only  over¬ 
charge  amounts,  not  penalties,  and 
consist  only  of  revenues  that  the  firm 
involved  was  never  entitled  to  receive. 

The  argument  that  payments  to  the 
Treasury  represent  a  completely  new 
remedy,  which  may  have  only  prospec¬ 
tive  effect  and  cannot  be  applied  to 
pre-existing  violations,  does  not  with¬ 
stand  critical  examination.  As  noted 
above,  the  remedy  described  in  the 
refund  regulations  is  not  new,  since 
the  Office  of  Hearings  and  Appeals 
has  previously  developed  it  through 
the  case-by-case  adjudication  process. 
Moreover,  it  does  not  impose  a  new 
substantive  rule,  because  it  does  not 
deprive  a  violator  of  funds  that  he 
would  otherwise  have  a  legal  right  to 
retain.  A  firm  that  has  violated  the 
DOE  regulations  by  charging  improp¬ 
er  prices  would,  of  course,  be  unjustly 
enriched  if  it  were  permitted  to  retain 
the  revenues  it  improperly  obtained, 
and  the  remission  of  those  revenues  to 
the  United  States  Treasury  when  indi¬ 
vidual  purchasers  do  not  file  claims 
for  the  funds  in  no  way  imposes  an  im¬ 
proper  retroactive  sanction.  It  merely 
establishes  an  appropriate  mechanism 
through  which  a  firm  that  violated 
the  law  is  required  to  disgorge  the 
funds  it  unlawfully  obtained. 

c.  AFFILIATED  ENTITIES 

Under  §205.286(0  of  the  proposed 
regulations,  any  person  or  firm  owned 
or  controlled  by  the  firm  that  was  the 
subject  of  the  enforcement  order  was 
ineligible  to  receive  a  refund.  Some  of 
the  commenters  objected  to  this  provi¬ 
sion  on  the  grounds  that  it  is  possible 
that  part  of  the  total  refund  that  a 
firm  is  ordered  to  make  will  reflect 
overcharges  to  an  affiliated  entity, 
and  it  would  be  unfair  in  such  a  case 
to  deny  the  affiliate  that  portion  of 
the  refund. 

These  objections  are  well-taken.  The 
purpose  of  the  original  provision  was 
to  eliminate  the  possibility  that  a  firm 
charged  with  violating  the  regulations 
would  gain  an  unwarranted  advantage 
by  essentially  dealing  with  itself.  If 
indeed  part  of  an  overcharge  cited  in  a 
compliance  order  reflects  the  amount 
by  which  an  affiliate  was  overcharged, 
however,  it  might  well  be  proper  to 
refund  that  portion  of  the  overcharge 


to  the  affiliate  even  if  the  firm 
charged  with  the  violation  might  re¬ 
ceive  some  benefit.  In  addition,  an 
overcharge  to  an  affiliate  may  have 
been  passed  through  to  customers  of 
the  affiliate,  and  if  the  disqualifica¬ 
tion  in  §  205.286(c)  were  applied  it 
might  make  it  more  difficult  to  identi¬ 
fy  affected  customers  of  the  affiliate 
who  are  entitled  to  refunds.  We  fur¬ 
ther  note  that  §  205.286(c)  might  have 
an  imintended  effect  on  cooperatives 
and  owners  of  minority  interests  in  an 
affiliate  who  received  no  benefit  from 
the  original  overcharge  and  who  thus 
might  be  unfairly  deprived  of  a  por¬ 
tion  of  a  refund.  In  view  of  these  con¬ 
siderations,  §205.286(0  has  been  de¬ 
leted  and  the  proper  treatment  of  re- 
fimds  to  affiliates  will  be  determined 
on  a  case-by-case  basis. 

D.  THE  USE  or  PRESUMPTIONS 

In  response  to  several  comments,  the 
reference  to  “irrebuttable”  presump¬ 
tions  in  §  205.282(e)  has  been  deleted. 
Some  of  the  commenters  objected 
strongly  to  the  use  of  such  presump¬ 
tions,  pointing  out  the  adverse  effects 
that  such  presumptions  might  have  on 
the  rights  of  affected  parties. 

We  are  cognizant  of  the  dangers  in¬ 
volved  in  adopting  an  irrebuttable  pre¬ 
sumption  which  could  prevent  a  party 
from  contesting  a  factual  issue  affect¬ 
ing  substantive  rights.  For  this  reason 
irrebuttable  presumptions  will  not  be 
specified  in  the  special  refund  regula¬ 
tions.  and  irrebuttable  presumptions 
will  not  be  favored  as  a  tool  for  distrib¬ 
uting  refunds.  It  should  nevertheless 
be  noted  that,  while  not  favored,'  irre- 
isuttable  presumptions  may  be  essen¬ 
tial  under  certain  circumstances.  Their 
use,  however,  will  be  carefully  limited 
to  those  instances  in  which  it  is  shown 
that  the  objectives  of  the  underlying 
statutory  authority  for  taking  remedi¬ 
al  action  against  regulated  firms 
would  otherwise  be  frustrated. 

E.  CERTAIN  EXPENSES  IN(XTRRED  IN 

ADMINISTERING  A  REFUND  PROCEEDING 

The  special  refund  regulations  spe¬ 
cifically  permit  the  use  of  a  portion  of 
the  fimds  remitted  pursuant  to  a  re¬ 
medial  order  or  consent  order  to  pay 
expenses  incurred  in  administering  a 
refund  proceeding.  For  example. 
§  205.284(a)  authorizes  the  Office  of 
Hearings  and  Appeals -to  appoint  and 
(x>mpensate  an  administrator  for  per¬ 
forming  clerical  and  other  functions 
associated  with  evaluating  refund  ap¬ 
plications.  A  portion  of  the  funds  may 
also  be  used  to  pay  expenses  associat¬ 
ed  with  the  maintenance  of  an  escrow 
accoimt.  See  §  205.287(b). 

The  principal  objection  that  has 
been  made  to  the  provisions  cited  is 
that  such  payments  necessarily  result 
in  a  reduction  in  the  amount  that  is 
available  for  refunds  to  injured  per- 
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sons.  The  commenters  making  this  ob¬ 
jection,  however,  overlook  the  fact 
that  it  is  intended  that  such  payments 
will  be  made  only  when  the  functions 
being  performed  are  appropriate,  and 
indeed  necessary,  for  the  efficient  ad- 
,  ministration  of  the  refund  process.  In 
addition,  the  amount  of  the  total 
refund  may  be  large,  and  appropriate 
safeguards,  such  as  an  escrow  account, 
are  part  of  an  effort  to  protect  the 
funds  for  the  use  of  the'ultimate  bene¬ 
ficiaries. 

The  refund  regulations  require  that 
all  costs  and  charges  paid  from  the 
total  fund  be  expressly  approved  by 
the  Office  of  Hearings  and  Appeals, 
and  we  note  that  payment  of  such 
costs  from  total  funds  for  the  benefit 
of  a  class  of  unidentified  injured  per¬ 
sons  is  an  accepted  practice  in  class  ac¬ 
tions  filed  under  Rule  23  of  the  Feder¬ 
al  Rules  of  Civil  Procedure. 

It  is  also  argued  that  since  the  pay¬ 
ment  of  administrative  costs  will 
reduce  funds  available  to  compensate 
injured  persons  and  the  firm  making 
the  refund  may  be  subject  to  lawsuits 
under  Section  210  of  the  ESA,  it  could 
be  exposed  to  a  potential  liability  in 
excess  of  the  actual  overcharges.  As 
noted  above,  however,  we  expect  that 
the  amount  that  an  injured  person 
may  recover  in  a  civil  damage  action 
under  Section  210  of  the  ESA  will  be 
reduced  by  the  amoimt  of  any  admin¬ 
istrative  refund  with  respect  to  the 
same  matter.  It  would,  in  our  view, 
also  appear  to  be  appropriate  to 
reduce  any  such  civil  claim  by  a  por¬ 
tion  of  the  costs  incurred  for  the  bene¬ 
fit  of  such  person  in  making  the  ad¬ 
ministrative  award. 

In  any  event,  we  believe  that  these 
provisions  are  a  proper  exercise  of  ad¬ 
ministrative  discretion.  As  the  DOE 
has  stated  in  a  number  of  decisions  in¬ 
volving  appeals  of  compliance  orders, 
an  important  purpose  of  any  remedial 
action  is  to  ensure  that  persons  in¬ 
jured  by  a  regulatory  violation  are 
fully  compensated  for  the  injury  that 
they  have  sustained.  See,  e.g..  Cities 
Service  Co.,  5  PEA  Par.  80,627  (1977); 
Quincy  Oil,  Inc.,  5  FEA  Par.  80,589 
(1977);  Earl  F.  Wakefield,  5  FEA  Par. 
80,550  (1977);  AUantic  Richfield  Co.,  4 
F^  Par.  80,536  (1976).  Consequently, 
Section  205.1991  of  the  interim  proce¬ 
dural  regulations  applicable  to  compli¬ 
ance  actions  authorizes,  and  the  DOE 
regularly  requires  payment  of  interest 
on  overcharges  from  the  date  of  the 
violation.  Similarly,  discretion  exists 
to  assess  against  a  firm  that  has  violat¬ 
ed  the  regulations  the  reasonable  and 
necessary  costs  incurred  in  identifying 
and  paying  injured  persons  in  order  to 
ensure  reasonable  compensation  to 
victims  of  overcharges. 

Finally,  a  number  of  commenters 
have  remarked  that  the  refund  regula¬ 
tions  do  not  describe  the  manner  in 
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which  the  Office  of  Hearings  and  Ap¬ 
peals  will  appoint  an  administrator 
when  it  finds  in  a  given  case  that  the 
appointment  of  a  person  to  perform 
the  routine  tasks  involved  is  desirable. 
Those  commenters  point  out  that  var¬ 
ious  regulations  and  statutes  refer  to 
the  process  by  which  government 
agencies  in  general  and  officials  of  the 
DOE  in  particular  may  contract  with 
private  persons  on  behalf  of  the  gov¬ 
ernment.  Of  course,  the  Office  of 
Hearings  and  Appeals  will  comply 
fully  with  all  applicable  statutes  and 
regulations  in  implementing  the  spe¬ 
cial  refund  procedures. 

F.  METHODS  OF  GUARANTEEING  PAYMENT 
OF  FUNDS 

Section  205.287  of  the  proposed  reg¬ 
ulations  specified  that  the  Office  of 
Hearings  and  Appeals  could  require  a 
firm  to  establish  an  escrow  account  for 
the  fimds  to  be  tendered  pursuant  to 
the  Remedial  Order  or  Consent  Order. 
Several  conunenters  suggested  that 
firms  be  allowed  to  post  a  bond  or 
other  guarantee  of  payment  to  elimi¬ 
nate  the  expense  of  escrow  agents. 
The  final  regulations  provide  that  an 
order  shall  be  issued  by  the  Office  of 
Hearings  and  Appeals  in  every  refund 
proceeding  to  specify  the  manner  in 
which  payment  of  the  funds  is  to  be 
guaranteed.  The  methods  may  include 
the  establishment  of  an  escrow  ac¬ 
count,  a  segregated  fund  maintained 
by  the  firm,  a  bond,  or  merely  a  writ¬ 
ten  guarantee  of  payment  upon 
demand  depending  upon  the  particu¬ 
lar  circumstances.  The  order  may  fur¬ 
ther  require  that  interest  be  accrued 
at  a  reasonable  rate,  regardless  of  the 
method  of  guarantee  selected.  Escrow 
agents  and  sureties  may  be  specified  in 
the  order,  or  may  be  chosen  by  the 
firm  subject  to  the  approval  of  the 
Office  of  Hearings  and  Appeals. 

Some  commenters  perceived  a  prob¬ 
lem  if  an  order  were  to  require  pay¬ 
ment  of  funds  prior  to  an  appeal  to 
the  Federal  Energy  Regulatory  Com¬ 
mission  (FERC).  Under  the  Depart¬ 
ment  of  Energy  Organization  Act, 
FERC  does  have  jurisdiction  over  ap¬ 
peals  of  remedial  orders.  Department 
of  Energy  Organization  Act,  Section 
503(c),  Pub.  L.  95-91.  The  orders 
issued  under  these  refund  regulations 
are  different  in  nature,  however,  from 
remedial  orders  and  are  not  appeala¬ 
ble  to  FERC.  In  any  event,  in  adminis¬ 
tering  the  refund  procedures  the 
Office  of  Hearings  and  Appeals  does 
not  contemplate  taking  any  action 
until  any  appeal  of  a  remedial  order 
has  been  decided  or  the  time  within 
which  an  appeal  can  be  filed  has  ex¬ 
pired.  Special  circumstances  presented 
in  given  cases  may,  however,  require 
us  to  depart  from  this  general  operat¬ 
ing  procedure. 


8565 

G.  APPLICATIONS  FOR  REFUNDS  ON  BEHALF 

OF  A  CLASS 

States  and  public  interest  groups 
have  raised  the  possibility  of  permit¬ 
ting  Applications  for  Refund  to  be 
filed  on  behalf  of  a  class  of  purchasers 
whose  claims  would  normsJly  be  too 
small  to  warrant  individual  attention. 
See  §  205.286(b).  The  regulations  in  no 
way  preclude  the  filing  of  an  Applica¬ 
tion  for  Refund  on  behalf  of  a  class. 
Such  an  Application  filed  on  behalf  of 
a  class  should  state  the  method  pro¬ 
posed  for  distributing  in  an  equitable 
manner  the  refimd  applied  for.  Special 
procedures  and  public  hearings  could 
be  established  for  such  Applications 
on  a  case-by-case  basis.  We  anticipate 
that  States  and  nonprofit  groups  may 
file  such  class  applications  on  behalf 
of  their  citizens  and  members  who 
would  otherwise  have  no  incentive  to 
file.  Naturally.  pr(x;edures  would  have 
to  be  devised  to  ensure  that  members 
of  the  class  would  be  permitted  to 
withdraw  from  the  class  and  file  indi¬ 
vidual  applications. 

H.  ISSUES  NOT  DIRECTLY  RELATED  TO  THE 

SPECIAL  REFUND  REGULATIONS 

A  number  of  comments  and  objec¬ 
tions  made  in  this  rulemaking  proceed¬ 
ing  concern  matters  that  relate  in  a 
general  way  to  the  distribution  of  re¬ 
funds,  but  do  not  directly  concern  the 
special  refimd  regulations  themselves. 
Many  of  these  comments  relate,  for 
example,  to  determinations  that  niight 
be  reached  in  specific  refund  adjudica¬ 
tions. 

The  refund  regulations,  as  we  have 
previously  indicated,  are  designed 
merely  to  provide  a  procedural  frame¬ 
work  within  which  the  Department  of 
Energy  may  distribute  refunds  to  per¬ 
sons  injured  as  a  result  of  an  over¬ 
charge  or  an  alleged  overcharge. 
Within  that  framework  the  DOE  will 
determine  on  a  case-by-case  basis  the 
most  appropriate  procedure  for  dis¬ 
tributing  refunds  and  will  then  imple¬ 
ment  that  procedure.  Undoubtedly  in 
the  course  of  the  proceedings  contem¬ 
plated  by  the  special  refund  regula¬ 
tions  substantive  issues  will  be  pre¬ 
sented  with  regard  to  the  particular 
mechanism  established  in  a  given  case 
for  distributing  refund  amounts.  It 
would  noi  be  appropriate  in  the  con¬ 
text  of  a  rulemaking  proceeding  of 
this  nature  to  address  such  issues,  and 
our  consideration  of  them  will  there¬ 
fore  be  deferred  until  they  are  proper¬ 
ly  raised  in  the  context  of  a  specific 
refund  proceeding.  However,  we  shall 
note  three  such  issues  for  purposes  of 
illustration. 

Several  commenters  have  observed 
that  the  DOE  is  not  prohibited  by  the 
special  refund  regulations  from  dis¬ 
tributing  refunds  to  persons  who  did 
not  purchase  covered  products  directly 
from  the  firm  required  to  make  a 
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refund  by  a  remedial  order  or  consent 
order.  These  commenters  maintain 
that  under  their  interpretation  of  the 
price  regulations  a  customer  has  not 
been  “overcharged”  unless  the  firm 
from  whom  the  customer  purchased 
covered  products  itself  violated  the 
DOE  regulations.  Under  this  interpre¬ 
tation,  if  a  refiner  overcharged  a  re¬ 
seller  and  the  reseller  passed  on  the 
higher  price  to  an  ultimate  consiuner. 
the  consumer  was  not  overcharged 
and  therefore  is  not  entitled  to  a 
refund.  The  Decision  of  the  Supreme 
Court  in  Illinois  Brick  Co.  v.  Illinois. 
431  U.S.  720  (1977),  is  cited  in  support 
of  that  proposition. 

Other  commenters  have  noted  that 
the  regulations  permit  a  distribution 
of  refunds  to  injured  persons  on  a  pro 
rata  basis.  Such  a  method  of  distribu¬ 
tion,  they  note,  might  result  in  the 
refund  to  some  purchasers  of  an 
amount  that  is  less  than  the  actual 
injury  they  incurred  as  a  result  of  the 
overcharge.  Consequently,  the  com¬ 
menters  maintain,  some  injured  par¬ 
ties  may  not  be  fully  compensated 
and,  in  addition,  the  firm  that  was  re¬ 
quired  to  make  the  refund  might  be 
exposed  to  a  liability  in  excess  of  the 
actual  overcharge  because  an  injured 
person  who  is  not  fully  compensated 
could,  under  Section  210  of  the  ESA. 
maintain  a  civil  action  for  the  imcom- 
pensated  injury. 

Finally,  one  commenter  recommend¬ 
ed  other  uses  of  funds  that  remain  im- 
distributed  at  the  culmination  of  a 
refund  proceeding,  rather  than  deposit 
of  the  funds  into  the  United  States 
Treasury.  It  was  suggested,  for  in¬ 
stance,  that  a  trust  ftmd  could  be  es¬ 
tablished,  and  the  funds  devoted  to 
various  interests  of  consumers  general¬ 
ly. 

As  stated  above,  we  believe  that 
issues  of  this  nature  can  be  best  ad¬ 
dressed  in  the  context  of  specific  adju¬ 
dications. 

(Economic  Stabilization  Act  of  1970,  Pub.  L. 

92- 210;  Emergency  Petroleum  Allocation 
Act  of  1973,  Pub.  L.  93-159,  as  amended. 
Pub.  L.  93-511,  Pub.  L.  94-99,  Pub.  L.  94-133, 
Pub.  L.  94-183,  and  Pub.  L.  94-385:  Federal 
Elnergy  Administration  Act  of  1974,  Pub.  L. 

93- 275.  as  amended.  Pub.  L.  94-332,  Pub.  L. 

94- 385,  Pub.  L.  95-70,  Pub.  L.  95-91,  Energy 
Policy  and  Conservation  Act.  Pub.  L.  94-163, 
as  amended.  Pub.  L.  94-385,  Pub.  L.  95-70; 
Department  of  Energy  (Organization  Act, 
Pub.  L.  95-91;  E.O.  11790.  39  FR  23185;  E.O. 
12009,  42  FR  46267.) 

In  consideration  of  the  foregoing. 
Part  205  of  Chapter  II.  Title  10  of  the 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below,  effective 
February  9, 1979. 

Issued  in  Washington,  D.C.  Febru¬ 
ary  5,  1979. 

Melvin  Goldstein, 
Director, 

Office  of  Hearings  and  Appeals. 


1.  The  table  of  contents  for  Part  205 
is  amended  by  adding  Subpart  V, 
§§  205.280  through  205.288,  as  follows: 

•  •  •  •  • 

Swbport  V — Special  ProcodwrM  for  Distribwtion 
of  Refunds 

•  •  •  •  • 

Sec. 

205.280  Purpose  and  scope. 

205.281  Petition  for  implementation  of  spe¬ 
cial  refund  procedures. 

205.282  Evaluation  of  petition  by  the 
Office  of  Hearings  and  Appeals. 

205.283  Applications  for  refund. 

205.284  Processing  of  applications. 

205.285  Effect  of  failure  to  file  a  timely  ap¬ 
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2.  Sections  205.280  through  205.288 
are  added  as  follows: 

Subpart  V — Special  Procodurat  for 
Distribution  of  Refunds 

§  205.280  Purpose  and  scope. 

This  Subpart  establishes  special  pro¬ 
cedures  pursuant  to  which  refimds 
may  be  made  to  injured  persons  in 
order  to  remedy  the  effects  of  a  viola¬ 
tion  of  the  regulations  of  the  Depart¬ 
ment  of  Energy.  This  Subpart  shall  be 
applicable  to  those  situations  in  which 
the  Department  of  Energy  is  unable  to 
readily  identify  persons  who  are  enti¬ 
tled  to  refunds  specified  in  a  Remedial 
Order,  a  Remedial  Order  for  Immedi¬ 
ate  Compliance,  an  Order  of  Disallow¬ 
ance  or  a  Consent  Order,  or  to  readily 
ascertain  the  amounts  that  such  per¬ 
sons  are  entitled  to  receive. 

§205.281  Petition  for  implementation  of 
special  refund  procedures. 

(a)  At  any  time  after  the  issuance  of 
a  Remedial  Order  (including  for  pur¬ 
poses  of  this  Subpart  a  Rem^al 
Order  for  Immediate  Compliance  and 
an  Order  of  Disallowance),  or  a  Con¬ 
sent  Order,  the  Special  Counsel  of  the 
Department  of  Elnergy,  the  ERA 
Office  of  Enforcement,  or  any  other 
enforcement  official  of  the  Depart¬ 
ment  of  Energy  may  file  with  the 
Office  of  Hearings  and  Appeals  a  Peti¬ 
tion  for  the  Implementation  of  Special 
Refimd  Procedures. 

(b)  The  Petition  shall  state  that  the 
person  filing  it  has  been  unable  readi¬ 
ly  either  to  identify  the  persons  who 
are  entitled  to  refunds  to  be  remitted 
pursuant  to  a  Remedial  Order  or  a 
Consent  Order  or  to  ascertain  the 
amoimts  of  refunds  that  such  persons 
are  entitled  to  receive.  The  Petition 
shall  request  that  the  Office  of  Hear¬ 


ings  and  Appeals  institute  appropriate 
proceedings  imder  this  Subpart  to  dis¬ 
tribute  the  funds  referred  to  in  the  en¬ 
forcement  documents. 

(c)  The  Petition  shall  contain  a  copy 
of  each  relevant  enforcement  docu¬ 
ment,  shall  be  filed  in  duplicate,  and 
shall  meet  the  requirements  of  Section 
205.9  of  this  Part. 

§205.282  Evaluation  of  Petition  by  the 
Office  of  Hearings  and  Appeals. 

(a)  After  considering  the  Petition, 
the  Director  of  the  Office  of  Hearings 
and  Appeals  or  his  designee  shall  issue 
a  Proposed  Decision  and  Order.  The 
Prop<»ed  Decision  and  Order  shall 
generally  describe  the  natiu^  of  the 
particular  refund  proceeding  and  shall 
set  forth  the  standards  and  procedures 
that  the  Office  of  Hearings  and  Ap¬ 
peals  intends  to  apply  in  evaluating 
refund  claims. 

(b)  The  Proposed  Decision  and 
Order  .shall  be  published  in  the  Feder¬ 
al  Register  together  with  a  statement 
that  any  member  of  the  public  may 
submit  written  comments  to  the  Office 
of  Hearings  and  Appeals  with  respect 
to  the  matter.  At  least  30  days  follow¬ 
ing  publication  in  the  Federal  Regis¬ 
ter  shall  be  provided  for  the  submis¬ 
sion  of  comments. 

(c)  After  considering  the  comments 
submitted,  the  Elirector  of  the  Office 
of  Hearings  and  Appeals  or  his  desig¬ 
nee  shall  issue  a  final  Decision  and 
Order  which  shall  govern  the  disposi¬ 
tion  of  the  refunds.  The  final  Decision 
and  Order  shall  also  be  published  in 
the  Federal  Register. 

(d)  The  final  Decision  and  Order 
shall  set  forth  the  standards  and  pro¬ 
cedures  that  will  be  used  in  evaluating 
individual  Applications  for  Refunds 
and  distributing  the  refund  amount. 
Those  standards  and  procedures  shall 
be  consistent  with  the  provisions  of 
this  Subpart. 

(e)  In  establishing  standards  and 
procedures  for  implementing  refund 
distributions,  the  Office  of  Hearings 
and  Appeals  shall  take  into  account 
the  desirability  of  distributing  the  re¬ 
funds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  out¬ 
standing  claims.  In  order  to  do  so,  the 
standards  for  evaluation  of  individual 
claims  may  be  based  upon  appropriate 
presumptions. 

§  205.283  Applications  for  refund. 

(a)  Any  person,  entitled  to  a  refund 
pursuant  to  a  final  Decision  and  Order 
issued  piirsuant  to  Section  205.282 
may  file  an  Application  for  Refund. 
All  Applications  must  be  signed  by  the 
iq;>plicant  and  specify  the  DOE  order 
to  which  they  pertain.  Any  Applica¬ 
tion  for  a  refund  in  excess  of  $100 
must  be  file  in  duplicate,  and  a  copy  of 
that  Application  will  be  available  for 
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public  inspection  in  the  DOE  Public 
Docket  Room  at  2000  M  Street.  N.W.. 
Washington,  D.C.  Any  applicant  who 
believes  that  his  Application  contains 
confidential  information  must  so  indi¬ 
cate  on  the  first  page  of  his  Applica¬ 
tion  and  submit  two  additional  copies 
of  his  Application  from  which  the  in¬ 
formation  that  the  applicant  claims  is 
confidential  has  been  deleted,  togeth¬ 
er  with  a  statement  specifying  why 
any  such  information  is  privileged  or 
confidential. 

(b)  The  contents  of  an  Application 
for  Refund  shall  be  specified  in  the 
final  Decision  and  Order  referred  to  in 
Section  205.282(c).  A  filing  deadline 
for  Applications  shall  also  be  specified 
in  the  final  Decision  and  Order,  and 
shall  be  no  less  than  90  days  after  the 
publication  of  the  Order  in  the  Feder¬ 
al  Register. 

(c)  Each  Application  shall  be  in  writ¬ 
ing  and  signed  by  the  applicant,  and 
shall  indicate  whether  the  applicant 
or  any  person  acting  on  his  instruc¬ 
tions  has  filed  or  intends  to  file  any 
other  Application  or  claim  of  whatever 
nature  regarding  the  matters  at  issue 
in  the  underlying  enforcement  pro¬ 
ceeding.  Each  Application  shall  also 
include  a  sworn  statement  by  the  ap¬ 
plicant  that  all  information  in  his  Ap¬ 
plication  is  true  and  correct  to  the 
best  of  his  knowledge  and  belief. 

§  205.284  Processing  of  applications. 

(a)  The  Director  of  the  Office  of 
Hearings  and  Appeals  may  appoint  an 
administrator  to  evaluate  Applications 
under  guidelines  established  by  the 
Office  of  Hearings  and  Appeals.  The 
administrator,  if  he  is  not  a  federal 
government  employee,  may  be  com¬ 
pensated  from  the  funds  referred  to  in 
the  Remedial  Order  or  Consent  Order. 
The  administrator  may  design  and  dis¬ 
tribute  an  optional  application  form 
for  the  convenience  of  the  applicants. 

(b)  The  Office  of  Hearings  and  Ap¬ 
peals  or  its  designee  may  initiate  an 
investigation  of  any  statement  made 
in  an  Application  and  may  require  ver¬ 
ification  of  any  document  submitted 
in  support  of  a  claim.  In  evaluating  an 
Application,  the  Office  of  Hearingrs 
and  Appeals  or  its  designee  may  solicit 
and  consider  information  obtained 
from  any  source  and  may  on  its  own 
initiative  convene  a  hearing  or  confer¬ 
ence,  if  it  determines  that  a  hearing  or 
conference  will  advance  its  evaluation 
of  an  Application. 

(c)  The  Direfctor  of  the  Office  of 
Hearings  and  Appeals  or  his  designee 
shall  conduct  any  hearing  or  confer- 
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ence  convened  with  respect  to  an  Ap¬ 
plication  for  Refund  and  shall  specify 
the  time  and  place  for  the  hearing  or 
conference  and  notify  the  applicant. 
The  official  conducting  the  hearing 
may  administer  oaths  and  affirma¬ 
tions,  rule  on  the  presentation  of  in¬ 
formation,  receive  relevant  informa¬ 
tion,  dispose  of  procedural  requests, 
determine  the  format  of  the  hearing 
and  otherwise  regulate  the  course  of 
the  hearing.  The  provisions  of  §205.8 
of  this  Part  which  relate  to  subpoenas 
and  witness  fees  shall  apply  to  any 
hearing  convened  with  respect  to  an 
application  for  refund,  except  that 
§  205.8(h)  (2).  (3)  and  (4)  shall  not 
apply. 

(d)  Upon  consideration  of  an  Appli¬ 
cation  and  other  relevant  information 
received  during  the  course  of  a  refund 
proceeding,  the  Director  of  the  Office 
of  Hearings  and  Appeals  or  his  desig¬ 
nee  shall  issue  an  order  granting  or 
denying  the  Application.  The  order 
shall  contain  a  concise  statement  of 
the  relevant  facts  and  the  legal  basis 
for  the  order.  A  copy  of  the  order, 
with  such  modification  as  is  necessary 
to  ensure  the  confidentiality  of  infor¬ 
mation  protected  from  public  disclo¬ 
sure  by  18  U.S,C.  1905,  may  be  ob¬ 
tained  upon  request  by  an  applicant  or 
any  other  person  who  participated  in 
the  proceeding. 

§  205.285  Effect  of  failure  to  file  a  timely 
application. 

An  Application  for  Refund  must  be 
filed  no  later  than  the  date  that  the 
Office  of  Hearings  and  Appeals  estab¬ 
lishes  pursuant  to  §  205.283(b).  Any 
Application  that  is  not  filed  on  a 
timely  basis  may  be  summarily  dis¬ 
missed.  The  Office  of  Hearings  and 
Appeals  or  its  designee  may,  however, 
grant  extensions  of  time  for  good 
cause  shown.  Any  request  for  tm  ex¬ 
tension  of  time  must  generally  be  sub¬ 
mitted  in  writing  prior  to  the  deadline. 

§  205.286  Limitations  on  amount  of  re¬ 
funds. 

(a)  The  aggregate  amount  of  all  re¬ 
funds  approved  by  the  Office  of  Hear¬ 
ings  and  Appeals  or  its  designee  in  a 
given  case  shall  not  exceed  the 
amount  to  be  remitted  pursuant  to  the 
relevant  DOE  enforcement  order,  plus 
any  accumulated  interest,  reduced  by 
the  amount  of  any  administrative 
costs  approved  by  the  Office  of  Hear¬ 
ings  and  Appeals.  In  the  event  that 
the  aggregate  amount  of  approved 
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claims  exceeds  the  aggregate  amount 
of  funds  specified  above,  the  Office  of 
Heariners  and  Appeals  may  make  re¬ 
funds  on  a  pro  rata  basis.  The  Office 
of  Hearings  and  Appeals  may  delay 
payment  of  any  refunds  until  all  Ap¬ 
plications  have  been  processed. 

(b)  The  Office  of  Hearings  and  Ap¬ 
peals  may  decline  to  consider  Applica¬ 
tions  for  refund  amounts  that,  in  view 
of  the  direct  administrative  costs  in¬ 
volved.  are  too  small  to  warrant  indi¬ 
vidual  consideration. 

§  205.287  Escrow  accounts,  segregated 
funds  and  other  guarantees. 

(a)  In  implementing  the  refund  pro¬ 
cedures  specified  in  this  Subpart,  the 
Director  of  the  Office  of  Hearings  and 
Appeals  or  his  designee  shall  issue  an 
order  providing  for  the  custody  of  the 
fimds  to  be  tendered  pursuant  to  the 
Remedial  Order  or  Consent  Order. 
This  Order  may  require  placement  of 
the  funds  in  an  appropriate  interest- 
bearing  escrow  account,  retention  of 
the  funds  by  the  firm  in  a  segregated 
account  under  such  terms  and  condi¬ 
tions  as  are  specified  by  the  DOE.  or 
the  posting  of  a  sufficient  bond  or 
other  guarantee  to  ensure  payment. 

(b)  All  costs  and  charges  approved 
by  the  Office  of  Hearings  and  Appeals 
and  incurred  in  connection  with  the 
processing  of  Applications  for  Refund 
or  incurred  by.  an  escrow  agent  shall 
be  paid  from  the  amount  of  funds,  in¬ 
cluding  any  accumulated  interest,  to 
be  remitted  pursuant  to  the  Remedial 
Order  or  Consent  Order. 

(c)  After  the  expenses  referred  to  in 
subsection  (b)  have  been  satisfied  and 
refunds  distributed  to  successful  appli¬ 
cants.  any  remaining  funds  remitted 
pursuant  to  the  Remedial  Order  or 
Consent  Order  shall  be  deposited  in 
the  United  States  Treasury  or  distrib¬ 
uted  in  any  other  manner  specified  in 
the  Decision  and  Order  referred  to  in 
Section  205.282(c). 

(d)  Funds  contained  in  an  escrow  ac¬ 
count,  segregated  fund,  or  guaranteed 
by  other  approved  means  shall  be  dis¬ 
bursed  only  upon  written  order  of  the 
Office  of  Hearings  and  Appeals. 

§  205.288  Interim  and  ancillary  orders. 

The  Director  of  the  Office  of  Hear¬ 
ings  and  Appeals  or  his  designee  may 
issue  any  interim  or  ancillary  orders, 
or  make  any  rulings  or  determinations 
to  ensure  that  refund  proceedings,  in¬ 
cluding  the  actions  of  the  administra¬ 
tor  and  the  custodian  of  the  funds  in¬ 
volved  in  a  refund  proceeding,  are  con¬ 
ducted  in  an  appropriate  manner  and 
are  not  unduly  delayed. 

[FR  Doc.  79-4466  FUed  2-6-79;  2:28  pm] 


KOCtAl  IfOISTEI,  VOL  44,  NO.  29— TRIDAY,  FfMUAlY  9,  1979 


